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MMO Reference: DCO/2016/00001 

Planning Inspectorate Reference: EN010080 

Identification Number: 20010662 

 

20 July 2018 

 

 

 

Dear Sir or Madam, 

 

Planning Act 2008, Orsted Hornsea Project Three Limited, Proposed Hornsea 

Project Three Offshore Windfarm Order 

 

Relevant Representation 

 

On the 14th June 2018, the Marine Management Organisation (the “MMO”) received notice 
under section 56 of the Planning Act 2008 (the “PA 2008”) that the Planning Inspectorate 
(“PINS”) had accepted an application made by Orsted Hornsea Project Three Limited (the 
“Applicant”) for a development consent order (the “DCO Application”) (MMO ref: 
DCO/2016/00001; PINS ref: EN010080 ).  
 

The Development Consent Order Application includes a draft development consent order 
(the “DCO”) and an Environmental Statement (the “ES”). The draft DCO includes, at 
Schedule 11 and 12 a draft Deemed Consent under Part 4 (Marine Licensing) of the 
Marine and Coastal Access Act 2009 (the “Deemed Marine Licence”).  
 

The DCO Application seeks authorisation for the construction, operation and maintenance 
of Hornsea Project Three (“Hornsea Three”), comprising of up to 300 wind turbine 
generators together with associated onshore and offshore infrastructure and all associated 
development (“the “Project”). 
 

This document comprises the MMO’s initial comments in respect of the DCO Application in 
the form of a relevant representation. This is without prejudice to any future representation 
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the MMO may make about the DCO Application throughout the examination process. This 
is also without prejudice to any decision the MMO may make on any associated 
application for consent, permission, approval or any other type of authorisation submitted 
to the MMO either for the works in the marine area or for anything else.  
 
Please find the MMO’s initial comments for your consideration below: 
 

General Comments on the Application: 

 

1. The lack of sufficient survey data to support this application was highlighted in the final 

round of Evidence Working Group meetings. The MMO does not consider that 

sufficient data has been provided to allow a full and robust assessment of the impacts 

on the marine environment. For example, any assessments of impact made in relation 

to the inshore cable route are not supported by recent benthic survey data. Habitat 

types have been extrapolated from limited survey points outside of the proposed cable 

corridor to support such assessments. Furthermore, the ornithological baseline data 

does not meet the standard requirement for 2 years of survey data as set out by 

Natural England and does not therefore meet the requirement for a robust data set to 

support ornithology impact assessments. The MMO additionally questions whether the 

ES provides the ‘best available’ data in support of environmental impact assessments. 

The majority of data provided has been derived from desk studies or was collected for 

Hornsea Project Two. Furthermore, data deficiencies have not been fully 

acknowledged in the ES which raises further questions as to whether the supporting 

environmental data is of a sufficient standard.  

 

2. It is the MMOs opinion that this application does not comply with the ‘Rochdale 

Envelope’ approach. The aim of the Rochdale Envelope approach is to identify and 

consider the maximum potential adverse impact to ensure that the likely impacts of the 

process have been properly assessed. The MMO considers that this application does 

not meet this aim due to the following reasons: 

 

Firstly, the MMO would like to highlight that the project parameters are not adequately 

or realistically defined to be in line with the Rochdale Envelope. The documents show 

numerous discrepancies between the documents, especially between the figures 

assessed in the ES and the DCO.  The incorporation of a high number of uncertainties 

in the assessment for cumulative effects is unrealistic and does not allow for an 

accurate assessment of the worst case scenario. 

 

Secondly, the MMO highlights that the assessment of significance of effect has not 

always been undertaken in line with the Rochdale Envelope. The ES has identified a 

number of impacts on the marine environment, however in instances where the 

assessment of significance of effect concluded ‘negligible or minor’ or ‘minor or 

moderate’, the assessment conclusion was made for the lower impact, in this case 
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‘negligible’ or ‘minor’ respectively. To undertake the assessment in line with the 

Rochdale Envelope, the ES should always identify the maximum potential adverse 

effect and the assessment for significance of effect should highlight the maximum 

effect, in these cases ‘minor’ or moderate’. The MMO raised this point in response to 

publication of the Preliminary Environmental Impact report under section 42 of the PA 

2008 and the issue does not appear to have been addressed in the subsequent 

Environmental Statement. 

 

3. The MMO considers that there are a number of major outstanding concerns which 

would have been better addressed through the pre-application process, and now 

require resolution during the pre-examination / examination phase. It is a concern for 

the MMO that should these issues not be resolved pre-consent, significant issues may 

remain for the MMO and its advisers post-consent in administering any future deemed 

marine licences for the project. 

 

1. Development Consent Order and Deemed Marine License (DML):  

 

General comments: 

 

Major comments: 

 

1.1. This is the first opportunity, after a formal application to PINS has been made, that 
the MMO has had the opportunity to review and comment on the proposed DCO 
and the Deemed Marine Licences (DMLs). Since both the DCO and the DMLs 
contain a number of novel and unprecedented conditions, the MMO would have 
welcomed discussion of the content of a draft DCO and DMLs prior to submission of 
the application to the Planning Inspectorate. Discussion and consideration of these 
as part of the pre-application process would have been in accordance with the 
principles of the PA 2008, which encourages a front-loaded application process. 

 

1.2. The DCO for Hornsea Project 3 (Hornsea Three) includes a Schedule (Schedule 13) 
detailing the process for arbitration, which is supported by Article 36 and several 
conditions throughout the DCO and the DMLs Schedules 11 and 12. The process 
for arbitration detailed in this DCO proposes that any difference shall be referred to 
and settled in arbitration in accordance with the rules at Schedule 13 of the DCO. In 
comparison to previously used articles for arbitration, the process sets out 
significantly different conditions and timeframes, which the MMO consider to be 
inappropriate and therefore recommend to be removed from the DCO and the 
DMLs.  

The applicants reasoning for departing from the model provision and for including 

this extended clause is that “this approach will provide greater certainty to all parties 

involved in the process and is preferential to the approach adopted in the model 

provisions”. It is the MMOs opinion that the proposal goes beyond providing greater 

certainty. Arbitration provisions tend to follow the model clauses and be confined to 
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disputes between the applicant/beneficiary of the DCO and third parties e.g. in 

relation to rights of entry or rights to install/maintain apparatus. It is the MMOs 

opinion that the described process shifts the responsibility of decision making from 

the hands of the regulator to an independent arbitrator, which is contrary to the 

intent of Parliament set out in MCCA and usurps the role of the MMO as a regulator. 

Please see paragraphs 1.16, 1.30 and Schedule 13 for further information. 

1.3. The interpretation of ‘commence’ for both the DCO and DMLs excludes offshore site 
preparation works. The definition for ‘Offshore Site Preparation Works’ specifically 
includes surveys and monitoring but also sandwave levelling and boulder clearance. 
Such a definition also has the potential to include Unexploded Ordinance (UXO) 
clearance and other works. The MMO considers that offshore preparation works 
should be included in the interpretation of ‘commence’. This would permit 
consultation and formal consideration of such works and their potential impacts on 
marine protected areas and habitats.  Exclusion of these works from the definition of 
‘commence’ would allow the developer to undertake sandwave levelling, boulder 
relocation and other activities prior to the agreement of any required mitigation, 
sufficient consideration and consultation upon construction methods and monitoring 
plans and prior to the requirement to perform any necessary pre-construction 
monitoring surveys. 

1.4. The proposed timescales conditioned in the DMLs require a response period of 8 

weeks following receipt of all post-consent documentation. The MMO considers that 

this would not provide sufficient time for consultation and subsequent comment, 

based on the experience of offshore wind farm licence management in the past. The 

MMO recommends that a minimum period of 6 months is applied for consideration 

of post-consent documentation submission to allow for sufficient stakeholder 

consultation and comment to be provided.  The MMO also recommends removal of 

the requirement that any failure to provide a decision in time may lead for the matter 

to be referred to arbitration. Please see paragraph 1.14 for further detail. 

Minor comments: 

1.5. On numerous occasions, the figures for cable length, cable protection, scour 

protection and disposal volumes do not match between the DCO, the DMLs and the 

ES project description. The figures should match across all documents and the 

MMO requests that these errors are addressed to allow for accurate consideration 

of the potential impacts of these elements of the proposed development. Please see 

paragraphs 1.21, 1.24 and 1.25 for further detail. 

1.6. The MMO recommends that figures for maximum sandwave levelling and boulder 

clearance should be included in the DCO/DMLs to ensure that the limits defined in 

the ES are adhered to. For sandwave levelling this should include both area and 

volume of impact. Furthermore, should any material be disposed outside of the 

disposal area designated for this project, information on the site should be provided. 
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1.7. The requirement for a design plan to be approved by the MMO has been removed 

from the DMLs since this information has been included in the ES. The MMO 

suggests that the design plan should be approved post-consent to allow for 

consideration as to whether the final project plan sits within the consented envelope. 

Please see paragraph 1.35 for further detail. 

1.8. Neither of the DMLs include any requirement for micro-siting around features of 

ecological importance outside of any European Designated Site. In addition, no 

conditions for pre- or post-construction monitoring for features of ecological 

importance have been included in the Generation Assets DML (Schedule 11?). The 

MMO notes that it is a standard approach of all offshore wind developments to 

conduct pre- and post-construction surveys to ensure that there will be no impacts 

on features of ecological importance outside of any European Designated Site. The 

MMO suggests that the applicant provides details of pre- and post-construction 

monitoring surveys to inform micro-siting around any features of ecological 

importance prior to the commencement of any licenced works and to provide 

evidence post-construction as to the impact on any such features as a result of the 

development. Please see paragraph 1.47 and 1.67 for further detail. 

1.9. The DML for the Generation Assets (Schedule 11) Condition 11 (2) (f) sets out the 

monitoring requirements for the pre-construction documentation. This condition is 

linked to the standard pre-construction timing requirement which states that all 

documentation is required to be submitted no less than 4 months prior to the 

commencement of the licenced activities. The MMO advises that pre-construction 

monitoring should have been undertaken well in advance of this date. Please see 

paragraph 1.39 for further detail. 

1.10. Both DMLs set out the requirement for all pre-construction documentation and plans 

under Condition 11 or 12 to be submitted for approval 4 months prior to the 

commencement of any licenced activity. Considering the increased size and 

complexity of the Round 3 offshore wind farm projects and the increasing number of 

issues encountered on previous offshore wind farm projects throughout the pre-

construction approval process, the MMO consider that a timeframe of 6 months 

would be more appropriate to address such issues through consultation prior to their 

approval. Please see paragraph 1.43 for further detail. 

1.11. The post-consent monitoring as set out in the DMLs only provides limited 

information on benthic, ornithological and marine mammal monitoring. The MMO 

advise that it would be beneficial for the information to be repeated in the 

appropriate condition. Please see paragraph 1.47 for further detail. 

1.12. A more detailed explanation of the issues is presented in the following sections.  
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DCO Interpretations and Articles 
 
1.13. Part 1(2) (page 5) - Cable circuits 

The interpretation defines ‘cable circuits’ for HVAC as a cable circuit that may be 
comprised of one or three cables, either installed bundled or as separate cables. 
The Environmental Statement (ES) project description (Table 3.38, page 31) 
indicates however that for High Voltage Alternating Current (HVAC) only one cable 
per circuit is required. The definition in the DCO therefore implies that 3 separate 
cables could be installed. Part 1 (2) should clarify that the maximum number of 
offshore export cables is 6 as defined in the ES project description Table 3.44 (page 
36). This should be changed throughout the documentation including both 
Schedules 11 and 12. 
 

1.14. Part 1(2) (page 5) - Commencement and offshore site preparation works 
Interpretation of ‘commence’ and ‘offshore site preparation works’. Both the DCO 
and the DML have stated that offshore site preparation works are not defined as the 
commencement of works. Offshore site preparation works are defined in the DCO 
and DML as works that include, but are not limited to, surveys, monitoring, boulder 
clearance and sandwave clearance.  
 
This interpretation implies that other activities such as UXO clearance or pre-
grapnel runs could be undertaken as offshore site preparation works. Offshore 
preparation works have been identified in the ES as having the potential to cause 
significant impacts on the marine environment. The MMO therefore considers that 
offshore site preparation works should be included within the pre-construction plans 
and documentation to be submitted for approval following appropriate stakeholder 
consultation. Offshore site preparation works should therefore be defined as having 
commenced the licence activities and no works should be allowed to be undertaken 
until the pre-construction documentation has been approved by the MMO and all 
pre-construction monitoring has been undertaken. 
 
The MMO considers that pre-construction surveys should be the only licenced 
works not included in the interpretation of ‘commencement’. These changes to the 
interpretation should be included throughout the documentation including both 
Schedules 11 and 12. 
 

1.15. Article 5 (1) and (13) (page 10) - Benefit of the Order 
The MMO is an interested party under the PA 2008 for proposed projects that may 
have an impact in the English marine area. The MMO is, therefore, an advisor in the 
process rather than the decision maker and as such are unable to provide advice on 
the mechanics of the DCO process or what is permissible under PA 2008. The 
Applicant must take their own advice and that of the Planning Inspectorate and the 
Secretary of State.  
 
The MMO’s primary point of reference for the interpretation of PA 2008 is the Marine 
and Coastal Access Act (MCAA) 2009. It is therefore considered that if an activity is 
not permissible under MCAA 2009, it is unlikely to be considered as permissible 
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under PA 2008. Section 72(7) of MCAA 2009 permits the whole transfer of marine 
licences from one party to another but does not permit the partial transfer of licences 
(i.e. ‘splitting’ of licences or apportioning of conditions). 
 
 “72 (7) On an application made by a licensee, the licensing authority which 

granted the licence 
(a) may transfer the licence from the licensee to another person, and  
(b) if it does so, must vary the licence accordingly.” (MCAA 2009)  

 
Furthermore, the MMO advise that DML conditions should remain effective against 
the licence holder or undertaker should any assets have to be transferred, e.g. 
transmission assets to Offshore Transmission Owners (OFTOs). Assets covered 
under the DML may also be subject to Section 71(5) of MCAA 2009, which means 
that conditions attached to DMLs for these assets may apply to both licence holder 
and other persons, such as the owner of the assets.  
 
 “71. Licences  
 
 (5) A licence authorising such activities as are mentioned in item 7 in section 

66(1) may provide that the conditions attached to it are to bind any other 
person who for the time being owns, occupies or enjoys any use of the works 
in question (whether or not the licence is transferred to that other person).” 
(MCAA 2009). 

 
1.16. Article 36 (page 27) – Arbitration 

Article 36 proposes that any difference shall be referred to and settled in arbitration 
in accordance with the rules at Schedule 13 of the DCO. In comparison to 
previously used articles for arbitration, Article 36 sets out significantly different 
conditions and timeframes, which the MMO consider to be inappropriate and 
therefore recommend should be amended or removed from the DCO and DMLs.  
 
The applicant’s reasoning for departing from the model provision and for including 
the extended clause is that “this approach will provide greater certainty to all parties 
involved in the process and is preferential to the approach adopted in the model 
provisions”. 
 
It is the MMOs opinion that the proposal goes beyond providing greater certainty. 
Arbitration provisions tend to follow model clauses and be confined to disputes 
between the applicant/beneficiary of the DCO and third parties e.g. in relation to 
rights of entry or rights to install/maintain apparatus. The MMO strongly questions 
the appropriateness of any regulatory decision or determination to be made subject 
to any form of binding arbitration as set out by Article 36 and Schedule 13. It is the 
MMOs opinion that Article 36 and Schedule 13 would shift the MMO’s decision-
making responsibility from the hands of the regulator with primary responsibility for 
administering the marine licensing regime to an independent arbitrator. This would 
be contrary to the intention of Parliament set out in MCAA and would potentially 
usurp the role of the MMO as a regulator. The MMO therefore request removal of 
Articles 36(2) and (3) from the DCO and DMLs. Please find below the detailed 
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reasoning is support of this request. 
 

 When the MMO was created by the Parliament to manage marine resources and 
regulate activities in the marine environment, the Secretary of State delegated 
his/her functions to the MMO under the MCAA 2009. As both the role of the 
Secretary of State in determining DCO applications and the role of the MMO as 
a regulator for activities in the marine environment are recognised by the PA 
2008, the responsibility for the DML passes from the Secretary of State to the 
MMO once granted. Here the MMO is responsible for any post consent 
enforcement actions, any post consent monitoring, and any variations, 
suspensions or revocations associated with the DML. 
 

 In doing so, it was not the intention of Parliament to create separate marine 
licensing regimes following different controls applied to the marine environment. 
In fact, one of the aims of the PA 2008 is the provision of a ‘one stop shop’ for 
applicants seeking consent for a national significant infrastructure project. The 
new regime allows for the applicant to choose whether to include a DML issued 
under MCAA within the DCO provision, or apply to the MMO for a standalone 
licence covering all activities in the marine environment. In any case, it is crucial 
that consistency is maintained between DMLs granted through the provision of a 
DCO and licenses issued directly by the MMO independent of the process. 

 

 It is the MMOs opinion that the referral to arbitration in situations where 
‘difference’ may arise, goes against what was intended by Parliament and 
usurps the MMOs role of the regulator for activities in the marine environment. 
Looking at the draft DMLs, the MMO feels that the ‘difference’ to which 
arbitration would be applied are those situations in which the MMO is required to 
give further consent or approval. These situations appear to arise when small re-
determinations of aspects of the marine license process have to take place. A 
specific example here are situations where the applicant proposes changes to 
the way in which the already authorised activities will be carried out and effects 
have not been considered as part of the ES. Generally, these are technical 
determinations and the MMO feels that the MMO is better placed to make 
technical determinations than an arbitrator appointed under the DCO. 
Furthermore, in the case of any disagreement which may arise between the 
applicant and the MMO throughout this process, the existing appeal routs i.e. via 
the MMOs complaint procedure, by complaint to the Ombudsman, or ultimately 
via Judicial review should be taken. It is inappropriate for the DCO to apply 
arbitration to these decisions. 
 

 It remains unclear to the MMO, why the applicant would like to apply arbitration 
to ‘differences’ which may arise post-consent between itself and either the 
Secretary of State or the MMO. It is recognised in the explanatory memorandum 
to the draft order, that the wording in Article 36 is a departure from the model 
provision. It is stated that the aim for this amendment is to provide greater clarity 
to all parties involved, however the MMO feel that the wording goes much further 
than simply providing clarity. It appears that the arbitration clause included 
allows a more widely application than in the case if the model clause were to be 
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used. The model clause is set out to introduce arbitration in situations where 
differences arise between the applicant and any third parties who could be 
affected by the development, for example situations where third parties premises 
will be required. The model clause do not extend the use of arbitration to 
differences which could arise between the applicant and the Secretary of State 
or the MMO as a regulator for the granted DML. It is the MMOs view that this 
was not intended on the proper construction of the PA 2008 and the MCAA 
2009. 
 

 The arbitration schedule as set out in Schedule 13 describes a private process 
and require the agreement that all discussions and documentation will be 
confidential and not disclosed to third parties without written consent. The MMO 
would like to highlight that the regulatory decisions should be publically available 
and open to scrutiny. In many cases, members of the public and Non-
governmental organisations may make representations in relation to post-
consent matters. Ordinarily, their views would be considered by the MMO and 
would be able to follow and challenge the decision making. A private arbitration 
to resolve post consent disputes would cut out the public and reduce 
transparency and accountability. 

 
 
DCO Schedule 1 - Authorised project development and requirements 
 

1.17. Part 1 (1) Work No.1 (a) (page 29) - Wind turbine Generation output 
Works No. 1 describe the offshore wind turbine generation station to have a gross 
output of over 100MW. The MMO would expect the maximum capacity as described 
in the ES to provide an upper generating output limit as part of the ‘Rochdale 
Envelope’ approach. In addition, requirement 6 – Phases of authorised development 
on page 35 should ensure that, prior to any construction, a final scheme is outlined 
and provided to the MMO. The MMO recommends that the Generation Asset DML 
(Schedule 11) should be amended to reflect this requirement. 
 

1.18. Part 1 (1) Work No. 2 and 3 (d) (page 29/30) - Cable circuits 
Works No. 2 and 3 set out the use of High Voltage Direct Current (HVDC) or HVAC 
as available cable options. HVDC is described to contain up to 6 cable circuits 
between Works No.2 and 3 and between Works No. 3 and 5. Based on the 
interpretation provided in the draft DCO, 6 cable circuits each containing up to 3 
separate cables can be installed. The same criteria applies to the use of HVAC. The 
MMO requests clarification that that the maximum number of export cables would be 
6, as described in the ES project description. This should also be clarified in 
Schedules 11 and 12. 

 
1.19. Part 1(1) Work No. 2 and 3 (d) (page 29/30) - Cable crossings 

The ES project description includes an assessment of up to 44 cable crossings. The 
MMO recommends that the maximum number of cable crossings should be included 
in the DCO and DMLs. Cable crossing information should include consideration of 
the deposit of cable protection and any resultant potential impacts on the marine 
environment. The MMO considers that the maximum limits should be adhered to for 
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both the overall project and for individual cable crossing. This should be further 
provided in both Schedules 11 and 12. 
 

1.20. Part 1 (1) Work No. 2 (e) and 3 (page 30) - Horizontal Direction Drilling exit pits 
This section describes the requirement of up to 8 horizontal direction drilling (HDD) 
exit pits. The ES assesses the requirement for a maximum of 6 cables. The MMO 
requests further explanation as to why an additional 2 exit pits would be required. 
Work No. 3 for HVAC cable installation does not state any requirement for HDD exit 
pits. This is in contrast with the ES project description, which states that the 
intertidal installation for both types would be the same. The MMO requests further 
clarification on this matter. This comment also applies to Schedule 12, Part 1, Work 
No. 2 (e) (page 143). 
  

1.21. Part 1 (1) Work No. 15 (c) (page 31) - Disposal volumes 
This section describes the total disposal volume as 3,563,133m3. Schedules 11 and 
12 split the volume into 1,344,318m3 for generation assets and 2,218,816m3 for 
transmission assets. When added together there is a discrepancy of 1m3 between 
the DML schedules and the DCO. Furthermore, within the Dredge and Disposal Site 
characterisation report (Table 2.2., page 9) a disposal quantity of 2,289,137m3 is 
described for the array and 1,467,956m3 for the transmission area. The total of 
3,757,093m3 is significantly more than that detailed in the DCO. The MMO requests 
further clarification of these figures. This comment also applies to Schedule 11, Part 
1 (2) (f) (page 128) and Schedule 12, Part 1 (2) (f) (page 143). 

 
1.22. Part 2 (1) (a) (page 33) – Ancillary works 

The MMO advises that the construction of temporary landing places and moorings 
are licensable activities under MCAA 2009 and should therefore be included in the 
DMLs. 

 
1.23. Part 3 (3) (1) (page 34) - Offshore electrical installations and offshore 

accommodation platforms 
The maximum total number of offshore electrical installations and offshore 
accommodation platforms proposed in the DCO is 21. The ES project description 
indicates there would be a maximum of 22 offshore electrical installations for HVAC 
and 16 for HVDC but also refers to a maximum total of 319 structures to be 
installed, including a maximum of 300 turbines. Further clarification on this should 
be provided, and the total number should be reflected in Schedule 12, Part 2 (1) 
(page 146). 

 
1.24. Part 3 (4) (page 35) - Scour protection 

The maximum scour protection volume indicated in the DCO is 2,709,673m3. This is 
different to the total volume of scour protection indicated in DML Schedules 11 and 
12, which adds up to a total of 2,952,873m3. Schedule 11 allows a total of 
2,418,473m3 of scour protection for turbines and accommodation platforms and 
Schedule 12 allows a total of 534,400m3 of scour protection to be used for 
transmission assets. The scour protection volume proposed in the ES for both 
HVDC and HVAC together however amounts to a total volume of 385,600m3 (Table 
3.11-3.14 page 18/19). The MMO requests clarification as to the total quantity of 
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scour protection required for the proposed development and recommends that these 
figures are updated throughout the application documents. 
 

1.25. Part 3 (5) (2) (page 35) - Cable protection 
The DCO proposes 2,201,000m3 volume of cable protection excluding cable 
crossings. The maximum volume of protection for cable crossings proposed is 
784,875m3. The total volume of cable protection in the draft DCO is 2,985,875m3. 
Cable protection proposed in the ES project description however states the 
following: 
 

 Export cable: 1,146,000m3 (Table 3.46, page 37) 

 Cable crossing: 1,146,000m3 (Table 3.48, page 38) 

 Array cables: 830,000m3 (Table 3.33, page 29) 

 Interconnectors: 225,000m3 (Table 3.50, page 38). 
 
The total volume of cable protection proposed in the ES project description is 
therefore 3,347,000m3, which is significantly higher than that stated in the DCO. 
 
Schedule 11 defines the volume of cable protection as 1,055,000m3 whereas 
Schedule 12 defines a total volume of 1,371,000m3. Added together, the DMLs 
propose a total volume of 2,426,000m3. Neither of the draft DMLs give any 
indication as to whether the total volumes include cable protection for cable 
crossings. 
 
The footprint of cable protection (excluding cable crossings) proposed in the DCO 
identifies a maximum footprint of 1,540,700m2 in addition to the maximum footprint 
for cable crossings of 747,500m2. Calculated together the DCO proposes a 
maximum footprint for cable protection of 2,288,299m2. The cable protection 
footprint proposed in the ES project description is as follows: 
 

 Export cable: 802,200m2 (Table 3.46, page 37) 

 Cable crossing: 802,200m2 (Table 3.48, page 38) 

 Array cables: 581,000m2 (Table 3.33, page 29) 

 Interconnectors: 157,500m2 (Table 3.50, page 38) 
 
The total volume of cable protection proposed in the ES project description therefore 
amounts to 2,342,900m2, which is significantly higher than that proposed in the 
DCO. The MMO requests further clarification of the cable protection footprint and 
volume and for corrections to be made to the DCO, DMLs and ES accordingly. 

 
Schedule 11 Deemed Marine Licence – Generation Asset 
 

1.26. Part 1 (4) (a) (page 127) - Contact details 
The correct contact details for the Marine Management Organisation are as follows: 
 
Marine Management Organisation 
Marine Licensing Team 
Lancaster House Hampshire Court 
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Newcastle Business Park 
Newcastle upon Tyne 
NE4 7YH 
Tel: 0300 123 1032 
 

1.27. Part 1 (2) (1) (g) (page 128) - Site preparation works 
Item 2 proposes permissions to carry out site preparation works without providing 
details of the maximum scope of such works. The MMO recommends that the 
definition of offshore site preparation works should include boulder clearance and 
sandwave levelling due to their potential impacts on the environment. The MMO 
recommends that the extent of boulder clearance and the maximum volume and 
area of sandwave levelling should be made explicit in the DCO and DMLs. 
 

1.28. Part 1 (6) (page 129) - Site preparation works condition 
This condition states that any offshore site preparation works will not be considered 
as having commenced the licensable activities. The MMO recommend that that this 
condition should be removed from the DML for the reasons identified above in 
paragraph 1.14. 

 
1.29. Part 1 (8) (page 129) - Splitting and transferring of the DML 

The MMO is an interested party under the PA 2008 for proposed projects that may 
have an impact in the English marine area. As such, The MMO’s primary point of 
reference for the interpretation of PA 2008 is the MCAA 2009. It is therefore 
considered that if an activity is not permissible under MCAA 2009, it is unlikely to be 
considered as permissible under PA 2008. Section 72(7) of MCAA 2009 permits the 
whole transfer of marine licences from one party to another but does not permit the 
partial transfer of licences (i.e. ‘splitting’ of licences or apportioning of conditions). 
Please see paragraph 1.15 –Benefit of the Order for further information. The MMO 
therefore recommend that this condition should be removed from the DMLs. 

 
1.30. Part 1 (11) (page 129) – Arbitration 

This condition is a repeat of the Arbitration Article (36). As discussed above in 
paragraph 1.16, the MMO consider the conditions and timeframes set out under this 
article as inappropriate since Article 36 and Schedule 13 as included in the DCO 
would be contrary to the intentions of Parliament and usurp the role of the MMO as 
a regulator. The MMO therefore request removal of the arbitration clause from the 
DMLs. 

 
1.31. Part 2 (page 130) - Condition for maximum hammer energy 

The MMO recommends that a condition is included to restrict the maximum hammer 
energy to the worst case scenario (5,000kJ) assessed in the ES. The MMO 
recommends the following condition wording: 
 

In the event that driven or part-driven pile foundations are proposed to be used, 
the hammer energy used to drive or part-drive the pile foundations must not 
exceed 5,000kJ. 

 
1.32. Part 2 (4) (page 131) - Maintenance Works 
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The MMO would like to highlight that the clearing of J-Tubes has not been included 
in the array DML, but is mentioned in the transmission DML. The MMO is aware of 
cases where the cleaning of J-Tubes has been required for generation assets. The 
MMO suggests that J-Tube clearing and maintenance should be included in 
Schedule 11 for generation assets if this is likely to be required. 
 

1.33. Part 2 (5) (6) (page 132) – Notifications 
The MMO recommends that notification to the MMO Coastal Office should be 
included, to ensure that the MMO’s local office are aware of completion of activities. 
Notification should take place within 5 days of the completion of the licenced activity. 
Please see recommended condition wording below and should also be applied to 
Schedule 12: 
 

The undertaker must inform the MMO Coastal Office in writing at least five days 
prior to the commencement of the licensed activities or any part of them and 
within 5 days of the completion of the licenced activity. 

 
1.34. Part 2 (11) (page 134) - Pre-construction plans and documentation 

The MMO recommends that Condition 11 is amended to include appropriate 
timescales to allow for consideration and discharge of the relevant conditions prior 
to the commencement of the works. The MMO recommends that the following text is 
added to Condition 11: 
 

Pre-construction plans and documentation are to be submitted to the MMO in 
accordance with the following— 
(a) at least six months prior to the first survey, detail of the pre-construction 
surveys and an outline of all proposed monitoring; 
(b) at least six months prior to construction, detail on construction monitoring; 
(c) at least six months prior to commissioning, detail of post-construction (and 
operational) monitoring; 
unless otherwise agreed in writing with the MMO. 
 

Given the numerous issues that the MMO encounters throughout this process and 
the increased size and complexity of Round 3 projects, the MMO consider that a 6 
month submission timeframe would be more appropriate. This would be in line with 
the Historic England Written Scheme of Investigations, which is generally submitted 
6 months prior to construction. 
 

1.35. Part 2 (11) (1) (a) (page 134) - Pre-construction plans and documentation 
Condition 1 proposes the submission and approval of a design plan by the MMO. It 
further states however, that in the event that the design plan is in accordance with 
the development principles as set out in Volume 2, Chapter 7 and Volume 5 Annex 
7.1 of the ES, approval by the MMO is not required. The MMO recommends that a 
design plan is submitted to the MMO for approval, in consultation with Natural 
England, to ensure that the decision on whether the project falls within the 
consented project envelope is made by the MMO and not by developer. The MMO 
therefore recommend that the paragraph stating that approval of the design plan by 
the MMO is not required should be removed from the DMLs. 
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1.36. Part 2 (11) (1) (b) (page 135) - Pre-construction plans and documentation 

The MMO recommends that submission of a construction programme should also 
include a construction monitoring plan in line with the principal monitoring plan. 
Proposed timings for mobilisation should include whether such works will be carried 
out as a single offshore phase or as multiple phases. 
 
Furthermore, the MMO recommends that the construction programme should 
include proposed pre-construction surveys, baseline report format and content, 
construction monitoring, post-construction monitoring and related reporting in 
accordance with the relevant monitoring conditions in the DML(s). 

 
1.37. Part 2 (11) (1) (c) (page 135) - Pre-construction plans and documentation 

The MMO recommends that the construction method statement should make 
reference to whether the undertaker proposes to use soft start procedures as part of 
the foundation installation methodology, with durations specified if soft start 
procedures are to be used. 
 

1.38. Part 2 (11) (1) (e) (page 136) - Pre-construction plans and documentation 
The MMO recommends that the scour protection management plan should also 
provide information on the installation methods for cable protection. 

 
1.39. Part 2 (11) (1) (f) (page 136) – Pre-construction plans and documentation 

The MMO considers that the proposed time scales are inappropriate to allow for 
sufficient discussion and approval of pre-construction surveys and on-going 
monitoring. The MMO recommends that monitoring plans should be submitted 18 
months prior of the commencement of licenced activates to enable sufficient 
consultation time and the completion of the pre-construction surveys prior to 
commencement. 

 
1.40. Part 2 (11) (2) (Page 136) – Archaeology 

The MMO recommends inclusion of the following condition to ensure that no known 
or unknown archaeological artefacts are at risk from the proposed investigation 
works; 
 

Pre-construction archaeological investigations and pre-commencement material 
operations which involve intrusive seabed works must only take place in 
accordance with a specific Written Scheme of Investigation which is itself in 
accordance with the details set out in the outline offshore Written Scheme of 
Investigation, and which has been submitted to and approved by the MMO.  

 
1.41. Part 2 (11) (4) (page 137) - Site Integrity Plan 

The MMO recommends the inclusion of a Site Integrity Plan, including detailed 
timings for consultation, suitable mitigation and the process for the condition to be 
updated as suggested below. The provision of a Site Integrity Plan will allow the 
consideration of impacts on harbour porpoise based on the final project envelope as 
defined in the construction plan alone and in combination with projects at the time. 
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In the event that driven or part-driven pile foundations are proposed to be 
used, the licenced activities, or any phase of those activities must not 
commence until a Hornsea Project Three Southern North Sea cSAC Site 
Integrity Plan which accords with the principles set out in the In Principle 
Hornsea Project Three Southern North Sea cSAC Site Integrity Plan has been 
submitted to the MMO and the MMO is satisfied that the plan provides such 
mitigation as is necessary to avoid adversely affecting the integrity (within the 
meaning of the 2017 Regulations) of a relevant site, to the extent that harbour 
porpoise are a protected feature of that site.  

 
1.42. Part 2 (11) (page 137) – Pre–construction plans and documentation 

Further to the conditions set out under Condition 11, the MMO recommends 
inclusion of the following conditions in the DMLs to ensure that all pre-construction 
documentation are agreed with the appropriate statutory body and the MMO prior to 
the commencement of the licenced activities; 
 

 Any archaeological reports produced in accordance with Condition 
11(1)(2)(c) are to be agreed with the statutory historic body.  

 

 Each programme, statement, plan, protocol or scheme required to be 
approved under Condition 11 must be submitted for approval at least six 
months prior to the intended commencement of licensed activities, except 
where otherwise stated or unless otherwise agreed in writing by the MMO.  

 

 No licensed activity may commence until for that licensed activity the MMO 
has approved in writing any relevant programme, statement, plan, protocol or 
scheme required to be approved under Condition 11.  

 

 The licensed activities must be carried out in accordance with the approved 
plans, protocols, statements, schemes and details approved under Condition 
11, unless otherwise agreed in writing by the MMO.  

 

 No part of the authorised scheme may commence until the MMO, in 
consultation with the MCA, has given written approval of an Emergency 
Response Co-operation Plan (ERCoP) which includes full details of the plan 
for emergency response and co-operation for the construction, operation and 
decommissioning phases of that part of the authorised scheme in accordance 
with the MCA recommendations contained within MGN543 “Offshore 
Renewable Energy Installations (OREIs) – Guidance on UK Navigational 
Practice, Safety and Emergency Response Issues”, and has confirmed in 
writing that the undertaker has taken into account and, so far as is applicable 
to that part of the authorised scheme, adequately addressed all MCA 
recommendations contained within MGN543 and its annexes. 

 
1.43. Part 2 (12) (1) (Page 137) – Timeframes 

This condition sets out the timeframe for the submission of pre-construction plans 
and documentation 4 months prior to the construction. Given the numerous issues 
that the MMO encounters throughout this process and the increased size and 
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complexity of Round 3 projects, the MMO consider that a 6 month timeframe would 
be more appropriate. This would be in line with the Historic England Written Scheme 
of Investigation, which is generally required for submission 6 months prior to 
construction. 

 
1.44. Part 2 (12) (2) (page 137) – Timeframes 

The MMO does not consider that 8 weeks would provide sufficient time to undertake 
a document review, consider all potential impacts, consult with the appropriate 
stakeholders, resolve potential issues with the developer and approve pre-
construction documentation and plans. Acting in our role as the enforcing body, it 
has previously been within the MMOs remit to determine timelines for pre-
construction documentation sign off.  An 8 week timescale for document review and 
responses would not be practical given consideration times required by statutory 
consultees and the requirement for the MMO to negotiate between the undertaker 
and concerned stakeholders to address any issues raised. Pre-construction 
documentation and plans have previously consisted of lengthy documents with a 
number of issues outstanding to resolve. The MMO therefore considers that an 8 
week approval process would result in an unsupportable burden upon the regulator 
and stakeholders. The MMO proposes that pre-construction documentation should 
be submitted 6 months prior to commencement of works to allow time for the 
required stakeholder consultation and for any necessary amendments to be 
negotiated and approved.  
 

1.45. Part 2 (12) (3) (page 137) – Arbitration 
Condition 2 is a repeat of the Arbitration Article 36. As discussed above in 
paragraphs 1.16, the MMO consider the conditions and timeframes set out under 
this article to be inappropriate since Article 36 and Schedule 13 as included in the 
DCO would be contrary to the intentions of Parliament and usurp the role of the 
MMO as a regulator. The MMO therefore request the removal of this condition from 
the DMLs. 

 
1.46. Part 2 (15) (1) (page 138) – Monitoring and Surveys 

The MMO recommends that Condition 15 (1) should be amended to include the 
following: 
 

(a) the survey proposals must specify each survey’s objectives and explain 
how it will assist in either informing a useful and valid comparison with the 
post-construction position and/or will enable the validation or otherwise of key 
predictions in the environmental statement; and  
(b) the baseline report proposals must ensure that the outcome of the agreed 
surveys together with existing data and reports are drawn together to present 
a valid statement of the pre-construction position, with any limitations, and 
must make clear what post-construction comparison is intended and the 
justification for this being required.  

 
Such an amendment would ensure consistency throughout the reports and provide 
clarity to all consultees and to facilitate review of the documents. 
 



17 

 

   

1.47. Part 2 (15) (2) (page 138) – Monitoring and surveys 
The proposed monitoring plan is limited to marine mammal and ornithological 
monitoring pre-construction and post-construction. The MMO recommends that 
benthic community monitoring is included as a requirement pre- and post-
construction. Such information would be required to inform micro-siting around 
features of conservation interest. 
 
The MMO recommends that the post-construction monitoring condition explicitly 
includes a requirement to carry out three years of post-construction monitoring with 
the duration specified for these surveys. The MMO suggests addition of the 
following condition: 
 

The undertaker must carry out the surveys agreed under sub-paragraph (add 
reference) for up to 3 years post-construction, which could be non-consecutive 
years, and provide the agreed reports in the agreed format in accordance with 
the agreed timetable, unless otherwise agreed in writing with the MMO in 
consultation with the relevant statutory nature conservation bodies.  

 
In addition, to allow for consistency in the cable monitoring plan, inclusion of the 
following condition is recommended for post-construction activities; 
 

Following installation of cables, the cable monitoring plan required under 
condition 11(1)(h)(iii) must be updated with the results of the post-installation 
surveys. The plan must be implemented during the operational lifetime of the 
project and reviewed as specified within the plan, following cable burial surveys, 
or as instructed by the MMO.  

 
During construction 
The MMO recommends that Condition 15 (2) (b) should set out all requirements for 
monitoring to be undertaken during the construction phase. The MMO proposes that 
the following conditions should replace draft DCO conditions 15(2)(b)(i) and (ii); 
 

The undertaker must, in discharging Condition 11(1)(b), submit details (which 
accord with the in principle monitoring plan) for approval by the MMO in 
consultation with the relevant statutory nature conservation bodies of any 
proposed monitoring, including methodologies and timings, to be carried out 
during the construction of the authorised scheme. The survey proposals must 
specify each survey’s objectives. In any event, such monitoring must include 
measurements of noise generated by the installation of the first four piled 
foundations of each piled foundation type to be installed.  

 
The undertaker must carry out the surveys approved under sub-paragraph (1), 
including any further noise monitoring required in writing by the MMO, and 
provide the agreed reports in the agreed format in accordance with the agreed 
timetable, unless otherwise agreed in writing with the MMO in consultation with 
the relevant statutory nature conservation bodies.  
 
The results of the initial noise measurements monitored in accordance with sub-
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paragraph (add reference) must be provided to the MMO within six weeks of the 
installation of the first four piled foundations of each piled foundation type. The 
assessment of this report by the MMO will determine whether any further noise 
monitoring is required.  

 
 

1.48. Part 2 General Comment (page 139) – Dredge and Disposal 
The MMO recommends that the following condition should be included in Schedule 
11 to ensure that no man-made material is disposed to sea. 
 

Any man-made material must be separated from the dredged material and 
disposed of on land. 

 
1.49. Part 2 General Comment (page 139) - Reporting of impact pile driving/detonation of 

explosives 
Under the UK Marine Strategy, all developers are committed to record human 
activities in UK seas that produce loud, low to medium frequency (10Hz-10Hz) 
impulsive noise. The MMO therefore requests inclusion of the following conditions in 
the DML; 

 
Only when driven or part-driven pile foundations or detonation of explosives are 
proposed to be used as part of the foundation installation the undertaker must 
provide the following information to the Marine Noise Registry—  
 
(a) prior to the commencement of the licenced activities, information on the 
expected location, start and end dates of impact pile driving/detonation of 
explosives to satisfy the Marine Noise Registry’s Forward Look requirements;  
(b) at six month intervals following the commencement of pile driving/detonation 
of explosives, information on the locations and dates of impact pile 
driving/detonation of explosives to satisfy the Marine Noise Registry’s Close Out 
requirements;  
(c) within 12 weeks of completion of impact pile driving/detonation of explosives, 
information on the locations and dates of impact pile driving/detonation of 
explosives to satisfy the Marine Noise Registry’s Close Out requirements  
 
The undertaker must notify the MMO of the successful submission of Forward 
Look or Close Out data pursuant to paragraph () above within 7 days of the 
submission.  
 
For the purpose of this condition—  
 
(a) “Marine Noise Registry” means the database developed and maintained by 
JNCC on behalf of Defra to record the spatial and temporal distribution of 
impulsive noise generating activities in UK seas;  
(b) “Forward Look” and “Close Out” requirements are as set out in the UK Marine 
Noise Registry Information Document Version 1 (July 2015) or any updated 
information document. 
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Schedule 12 Deemed Marine Licence – Transmission Asset 
 

1.50. Part 1 (4) (a) (page 141) - Contact details 
This condition is identical to Schedule 11. Please see paragraph 1.26 for MMO 
comments. 

 
1.51. Part 1 (2) (1) (g) (page 143) - Site preparation works 

This condition is identical to Schedule 11. Please see paragraph 1.27 for MMO 
comments. 
 

1.52. Part 1 (6) (page 146) - Site preparation works condition 
This condition is identical to Schedule 11. Please see paragraph 1.28 for MMO 
comments. 
 

1.53. Part 1 (8) (page 146) - Splitting and transferring of the DML 
This condition is identical to Schedule 11. Please see paragraph 1.29 for MMO 
comments. 
 

1.54. Part 1 (11) (page 146) – Arbitration 
This condition is identical to Schedule 11. Please see paragraph 1.30 for MMO 
comments. 
 

1.55. Part 2 (6) (6) (page 149) – Notifications 
This condition is identical to Schedule 11. Please see paragraph 1.33 for MMO 
comments. 
 

1.56. Part 2 (12) (page 151) - Pre-construction plans and documentation 
This condition is identical to Schedule 11. Please see paragraph 1.34 for MMO 
comments. 
 

1.57. Part 2 (12) (1) (b) (page 151) - Pre-construction plans and documentation 
This condition is identical to Schedule 11. Please see paragraph 1.36 for MMO 
comments. 

 
1.58. Part 2 (12) (1) (c) (page 152) - Pre-construction plans and documentation 

This condition is identical to Schedule 11. Please see paragraph 1.37 for MMO 
comments. 
 

1.59. Part 2 (12) (1) (e) (page 152) - Pre-construction plans and documentation 
This condition is identical to Schedule 11. Please see paragraph 1.38 for MMO 
comments. 
 

1.60. Part 2 (12) (1) (f) (page 152) – Pre-construction plans and documentation 
This condition is identical to Schedule 11. Please see paragraph 1.39 for MMO 
comments. 
 

1.61. Part 2 (12) (2) (Page 153) – Archaeology 
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This condition is identical to Schedule 11. Please see paragraph 1.39 for MMO 
comments. 
 

1.62. Part 2 (12) (page 153) – Pre-construction plans and documentation 
This condition is identical to Schedule 11. Please see paragraph 1.42 for MMO 
comments. 
 

1.63. Part 2 (13) (1) and (2) (page 154) – Timeframes 
This condition is identical to Schedule 11. Please see paragraph 1.43 and 1.44 for 
MMO comments. 
 

1.64. Part 2 (13) (3) (page 154) – Arbitration 
This condition is identical to Schedule 11. Please see paragraph 1.45 for MMO 
comments. 

 
1.65. Part 2 (16) (1) (page 154) – Monitoring and surveys 

This condition is identical to Schedule 11. Please see paragraph 1.46 for MMO 
comments. 
 

1.66. Part 2 (16) (2) (page 154) – Monitoring and surveys 
This condition is identical to Schedule 11. Please see paragraph 1.47 for MMO 
comments. 
 

1.67. Part 2 (16) (2) (a) (ii) (page 155) – Monitoring and surveys 
The MMO recommends that the monitoring of Annex 1 reefs should not be restricted 
to the North Norfolk Sandbanks and Saturn Reef SAC but should be extended into 
the entire export cable route. The MMO considers that the proposed monitoring 
would not be sufficient to mitigate potential impacts on benthic communities. Given 
the potential temporal difference between any DCO consent and the actual 
construction of the windfarm, the benthic environment may have changed since the 
initial surveys were conducted. 

 
1.68. Part 2 (16) (2) (c) (i) (page 155) – Monitoring and surveys 

It is unclear from this condition whether post construction monitoring will be 
undertaken. The MMO requests further clarification of the terms ‘representative 
proportion’ and ‘sensitive cable protection’. 
 

1.69. Part 2 (page 155) 
This condition is identical to Schedule 11. Please see paragraph 1.48 for MMO 
comments. 
 
Schedule 13 Arbitration Rules 
 

1.70. General comment 
The MMO notes that the introduction of the arbitration schedule and subsidiary 
conditions is a change from the established process. The explanatory memorandum 
highlights the developer’s intention to ensure a quick dispute resolution and a timely 
delivery of the project. It is the MMOs opinion that the proposal goes beyond 
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providing greater certainty. Arbitration provisions have previously followed model 
clauses and been confined to disputes between the applicant/beneficiary of the 
DCO and third parties e.g. in relation to rights of entry or rights to install/maintain 
apparatus. 
 
The MMO strongly questions the appropriateness of any regulatory decision or 
determination to be made subject to any form of binding arbitration as set out by 
Article 36 and Schedule 13. It is the MMO’s opinion that Article 36 and Schedule 13 
would shift the responsibility of decision making from the hands of the regulator with 
primary responsibility for administering the marine licensing regime to an 
independent arbitrator.  This would be contrary to the intention of Parliament set out 
under MCAA and has the potential to usurp the role of the MMO as a regulator.  
 
Furthermore, the MMO consider the justification provided in the explanatory 
memorandum to be insufficient, given that the evidence for such a requirement 
provided is the reference to PINS advice note 15: Drafting Development Consent 
Orders, which suggests the inclusion of a route for issue resolution. The MMO 
considers the inclusion of the proposed arbitration process to be in excess of this 
Planning Policy Guidance Note. 
 
In the MMO’s opinion, arbitration should be a measure of last resort, following open 
discussions and debates between the regular, developer and relevant stakeholders. 
The current draft DCO and DMLs imply that arbitration will be the first point of call 
should any difference in opinion be encountered. This implication is supported by 
several DML conditions, specifically highlighting the referral to arbitration in case of 
any difference. 
 
Generally, the process should allow for the Secretary of State to refuse an 
arbitration request due to other issue resolution options being available. The MMO 
therefore consider that the proposal for an independent arbitration process should 
be removed, together with the subsidiary conditions proposed in the draft DCO. 
Current procedures in place to resolve disputes have been proven to be effective in 
taking account of relevant stakeholder perspectives to enable appropriate 
consideration of their views in line with existing legislation (see Paragraph 1.16). 
 

1.71. Provision 3 – Timelines 
The timeline within this provision would require the MMO to undertake consultation 
with its consultees and produce reports within 14 days of notice. The MMO 
considers the time period proposed to be insufficient to allow for appropriate 
consultation and any necessary legislative assessments which may arise from the 
fulfilment of conditions. The proposed 14 day timescale for responses would present 
unacceptable resource implications for the MMO and its consultees. The MMO 
generally recommend time scales of a minimum of 6 weeks. This includes a 4 week 
consultation period and a 2 week determination period. 
 

1.72. Provision 6 - Costs 
This provision stated that the award of costs will be made by the arbitrator and 
would be based on the degree of success of the party as stated under provision 6 
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(4). It is the MMOs interpretation that, in the event that any arbitration decision goes 
against the opinion of the MMO, the MMO may be required to cover any cost for the 
arbitration process including the costs to the developer and other parties involved. 
 
The MMO considers that such an approach would directly contradict the ‘Polluter 
Pays’ principle which underlines a sustainable approach to environmental 
consenting. The MMO considers that any costs for arbitration should be solely borne 
by the applicant, unless it is deemed that a party has acted unreasonably or in bad 
faith. Moreover, such an approach may encourage developers to resolve issues by 
challenging them through arbitration early in the consideration process, since only 
limited discussions and expert involvement would be expected to have taken place 
at this stage. 
 

1.73. Provision 7 –  
This provision states that all matters discussed as part of the arbitration process 
must remain confidential. As the matters discussed will relate to environmental 
consenting decisions, the MMO is confident that it would not be able to refuse a 
request for such information under the Freedom of Information Act or the 
Environmental Information Regulations 2004.Confidentiality clauses for arbitration 
process discussions would directly contradict the requirement for transparency in 
decision making. 

 

Environmental Statement (ES): 

 

2. General comments: 

2.1. Throughout the ES, the MMO notes that the assessment of significance of effect 

has not been undertaken in line with the Rochdale Envelope approach. In applying 

this approach, the ES should identify and address the maximum potential adverse 

impacts to ensure that the likely impacts of the project have been properly 

assessed. The ES has identified a number of impacts on the marine environment, 

however in instances where the assessment of significance of effect concluded 

‘negligible or minor’ or ‘minor or moderate’, the assessment conclusion was made 

for the lower impact, in this case ‘negligible’ or ‘minor’ respectively. To undertake the 

assessment in line with the Rochdale Envelope, the ES should always identify the 

maximum potential adverse effect and the assessment for significance of effect 

should highlight the maximum effect, in these cases ‘minor’ or moderate’. The MMO 

recommends that this should be revised throughout the whole chapter. 

 

3. Marine Processes 

 

Major comments 

3.1. All key impacts and associated impact pathways have been identified, however 

these have been assessed at a generic level across the whole of the proposal 

development. For instance, the disturbance of the sandy muds within Markham Hole 
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(as compared to the mixed sandy gravels) has not been assessed in detail (also see 

item 22 below). The MMO would expect to see an indicative layout along with 

indicative intra-array cables routes shown with the background of depth (i.e. 

combining Figures 1.1 (bathymetry) along with Fig 3.9 for 300 turbines and 19 

platforms (or Fig 3.10 for 160 turbines and 19 platforms)) and an indicative intra-

cable layout. The MMO acknowledges that this request requires a detail which may 

not be available at this stage, and would therefore recommend for this information to 

be included in the documentation for the pre-construction sign off. 

3.2. The MMO notes that potentially significant impacts on marine processes have been 

identified and mitigated. Scour and cable protection have been proposed to ensure 

the integrity of the structures. Some of the detail is lacking however, for instance, a 

potential scour pit of 19.5m has been identified (Table 1.11) for a monopile (15m 

diameter) but the location and substrate have not been provided. Similarly, 

clarification on whether this is a common feature or just associated with softer 

sediments, should be provided. 

Minor Comments: 

3.3. Section 1.7.1.24 – The MMO recommends that the periodicity that the seabed will 

be disturbed by waves should be specified, noting that waves interact non-linearly 

with tidal currents. 

 

3.4. Section 1.7.1.43 – The MMO requests further clarity on the local sediment transport 
pathways associated with changes in water depth and sediment type around the 
Markham Hole and the Outer Silver Pit. Please clarify what the evidence base is to 
suggest that “only limited net rates of sediment transport are actually expected”. 

 
3.5. Section 1.7.1. 44 - Whilst regional tidal current are explored in Figure 1.3, the MMO 

requests clarification as to whether there are any bathymetric currents associated 
with the changing bathymetry in Markham Hole and Outer Silver Pit. 

 
3.6. Figure 1.13 – The MMO requests clarification as to why there are gaps in the 

coverage along the export cable route.  
 
3.7. The MMO would like to highlight that there are remaining concerns in relation to 

impacts from cable protection on sediment transport and coastal processes in 
relation to the North Norfolk coast where the proposed cable route runs parallel to 
the coast. Further information should be provided to allow a full assessment on 
coastal processes.  

 
3.8. Table 1.11 (page 40) – the MMO requests confirmation as to whether the gravity 

based diameter is 43m with an associated bed preparation diameter of 61m when 
53m has been mentioned elsewhere in the report.. 

 
3.9. Table 1.11 (page 42) – Since a target depth of 2m for the export cable is proposed, 
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the MMO requests clarification as to whether any contingency been included either 
from needing to over dredging due to unpacked sediments or active sandwaves 
requiring repeat dredging. Similarly, clarification is required as to whether there is 
contingency in sandwave removal estimates. 

 
3.10. Table 1.11 (page 43) – The MMO requests an explanation as to how the 170m2 

spud can mark would be generated. 
 
3.11. Table 1.11 (page 48) - the MMO requests clarification as to what depth is proposed 

to be cut for the jacket foundations. This should include the volume of sediment both 
individually and globally required to be evacuated to allow assessment of the 
potential impacts. 

 
3.12. Section 1.11.2.66 – The MMO suggests that more context should be provided 

around the 1,329m3 of excavated materials from various MCZs should be provided. 
 

Referring to the Volume 5 Annex 1.1 
 
3.13. Table 4.7 – The MMO recommends that an assessment of mud in Markham’s Hole 

should be added to this table, in line with the assessment of sand and gravel 
substrates.  

 
3.14. Section 6.4.4.2 – The MMO requests confirmation as to whether the bathymetry 

profile would be suitable for vessels to enter the area to construct any caisson/ exit 
pits and whether flotation pits would be required. 

 

4. Benthic Ecology 

 

Major comments: 

 

4.1. The MMO notes that turbines would be painted every 10 years and this would 

require surface preparation to break down existing surface coatings and any 

associated corrosion. The potential impact of this material entering the benthic 

environment should be considered in the ES. 

 

4.2. Data collected within the array and original cable route have been analysed 

appropriately, however; the MMO would like to highlight that the revised cable route 

which crosses through the Wash and North Norfolk Coast Special Area 

Conservation (SAC) has limited/no survey data.  Data from historical surveys 

undertaken on both sides of the route have been extrapolated across the area and 

assumptions have been made of the habitats present within the unsurveyed part of 

the route. No dedicated geophysical survey of this area has been undertaken to 

date and the absence of data within the new route was raised as a potential issue at 

the most recent Expert Working Group (EWG). Section 2.6.4.2 states that the 

developer has high confidence that the new route will not differ substantially from 
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the adjacent mapped sections of the corridor. The MMO question this confidence, 

as it is unclear to the MMO how the confidence can be high when only very limited 

information is available to support this statement. Furthermore, the MMO would 

expect to see pre-construction surveys to be undertaken within the area of concern 

to confirm the presence/absence of any habitat of conservation importance. 

 

4.3. No monitoring is proposed for benthic ecology, with the exception of specific areas 

to determine the success of the cable protection. The MMO does not consider this 

to be acceptable, particularly considering the size of the windfarm, length of 

construction and the number of conservation sites potentially impacted by the 

project. The MMO recommends monitoring of the benthic habitats both within the 

array to determine impacts due to placement of the turbines and extended periods 

of Suspended Sediment Concentrations (SSC), and along the cable route, 

particularly within SACs where sand wave levelling and boulder clearance is 

undertaken. The monitoring should be robust enough to enable any impacts due to 

the Project to be distinguished from natural changes (highlighted within Section 

2.7.5.3) ongoing within the marine environment. 

 

4.4. Section 2.7.1.16 Reefiness at ECR04 has been classified as ‘Low reef’. The MMO 

considers that this type of reef should be classified as Annex I reef, contrary to what 

is reported within the text of the report, especially as it is within a SAC. This has 

consequences for subsequent assessments undertaken within the ES which are 

based on the premise that no Annex I habitat was identified and hence no mitigation 

is required. Following from this, the MMO recommends that sandwave clearance 

along the offshore cable route should not be carried out in areas of Sabellaria reef 

(Section 2.11.1.17). 

 

4.5. Section 2.11.1.20: Temporary loss of Habitat E is predicted as ~30%. The MMO 

notes that this should be considered as of greater than minor magnitude when 

assessing magnitude of impact. 

 

4.6. Section 2.11.1.37 assesses the overall sensitivity of habitats A-E combined to give 

an overall significance of the effect, which is assessed as minor adverse.  However, 

the habitats respond differently to the different impacts of sediment disturbance, 

sandwave removal, smothering and the MMO considers that these should therefore 

be given separate significance ratings. This is particularly important in the case of 

Habitat E, Sabellaria spinulosa, as 30% of the known reef present within the 

Hornsea Three Project Area may be affected by sand wave clearance. 

 

4.7. Section 2.11.1.39: Sandwave clearance within the North Norfolk Sandbanks and 

Saturn Reef SAC may affect the integrity of the sandbank system within the site. 

Although sand will be deposited within the SAC, sandwaves may not form where 
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they were previously. The MMO considers that this needs to be highlighted within 

the ES. Sand may also smother habitats such as those (e.g. coarse sediments) 

preferred by e.g. Sabellaria spinulosa and may affect the potential of reefs to form 

particularly due to the lengthy period of construction. 

 

Minor comments: 

 

4.8. The MMO recommends that other sites classified as 'not a reef' within the SACs 

should still be considered as potential Annex I reef habitat within the ES and 

mitigation should be proposed. 

 

4.9. Figure 2.5: SS.SBR.PoR.SspiMx biotope has been assigned to an unsurveyed area. 

As previously noted, the MMO considers that this area needs further survey effort to 

ensure that any Sabellaria spinulosa reef is avoided. 

 

Observations: 

 

4.10. Section 2.7.1.22 initially states that Arctica islandica was found within the Hornsea 

Three benthic ecology study area. However, the final sentence of this paragraph 

states that no Arctica islandica were found within the Hornsea Three study area. 

The MMO requests clarification of this point. 

 

4.11. Section 2.11.1.50 makes reference to Jenkins et al (2016). This reference is not 

provided in the reference list. Section 2.11.1.52 again refers to Jenkins et al 2016 in 

relation to The Wash and North Norfolk coast SAC. The MMO notes that the report 

by Jenkins et al 2015 was based on a survey at the North Norfolk Sandbanks and 

Saturn Reef SAC and Roberts et al 2016 refers to the core reef approach. 

 

4.12. Table 2.20 Core reef approach. The MMO does not consider that the core reef 

approach by Roberts et al. 2016 is entirely appropriate within the North Norfolk 

Sandbanks and Saturn Reef SAC due to the limited survey effort to date. The MMO 

acknowledges, however, that this limitation has been noted in section 2.11.1.53. 

 

4.13. Section 2.11.1.70. The new cable route passes through the most eastern part of the 

Wash and North Norfolk Coast SAC and survey of this area was not undertaken in 

2017. This is reason for Sabellaria spinulosa reef for not being recorded. The MMO 

recommends that a survey of this area should be undertaken to confirm whether 

reef is present within this previously unsurveyed part of the cable route.  

 

4.14. Section 2.11.1.113: The MMO was not able to locate the statement that 5cm is a 

pressure benchmark for smothering within Tillin and Marshall (2015) (superseded by 

Tillin, Marshall and Gibb 2018).  The reference states: The MMO requests further 
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evidence for the statement that 5cm is a pressure benchmark for smothering. 

 

5. Fish 

 

Major comments: 

 

5.1. The MMO notes that the underwater noise assessment appears to have taken a 

conservative approach in assessing the impacts to fish, however it is unclear 

whether the scenario of concurrent piling (discussed on page 27 of Chapter 3 of the 

ES) has been taken into consideration for the modelling. If concurrent piling is 

proposed, then the MMO recommends that noise modelling should reflect this 

scenario and a revision of the mapped noise contours should be presented to 

identify any potential overlap with herring spawning grounds. 

 

5.2. The MMO suggests that the use of bubble curtains to reduce noise propagation 

when piling could reduce the impact of underwater noise and vibration on fish and 

this has not been considered in the report. Given the duration of construction works 

(up to eight years) additional mitigation measures such as the use of bubble curtains 

should be considered, not only to reduce impacts on those species which have 

spawning and nursery grounds in the Hornsea Three area, but also to reduce 

impacts to species which transit through the Hornsea Three area for their seasonal 

migratory movements. 

 

Observations 

 

5.3. Little information is known on the physical effects of piling on sandeels, however, it 

is likely that they will suffer disturbance as a result of the vibrations, particularly 

during the autumn and winter months when they hibernate, and when they emerge 

to spawn (November – February). The MMO recommends that this should be 

acknowledged or considered in the ES. 

 

5.4. The MMO recommends that considerations to avoid construction activities during 

the sensitive spawning season of sand eels should be given where feasible. 

 

6. Underwater Noise 

 

Major comments: 

 

6.1. UXO Clearance PTS: Section 4.11.1.188: Permanent Threshold Shift from UXO 

clearance was assessed as negligible to low magnitude of impact. When 

considering mitigation and compliance of EPS guidance the overall risk was 

assessed as negligible magnitude. The MMO consider that this assessment is not 
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appropriate, as commonly used mitigation measures to date have found to be 

insufficient in mitigating the full predicated impact area and injury may occur. The 

MMO therefore recommend that the magnitude of the impact should be as assessed 

as medium.  

 

6.2. The MMO recommends that assessment of significance of effect should also be 

reconsidered. Sensitivity is considered to be high to medium depending on the 

species impacted. The overall significance of effect should therefore be moderate to 

major, depending on the species impacted, which would be significant in EIA terms. 

 

6.3. The MMO has previously advised that the most direct and comprehensive way to 

mitigate the risk of acoustic impact on marine species is to reduce the amount of 

noise pollution emitted at source. Noise reduction technologies are available, such 

as big bubble curtains and acoustic barriers that are integrated into the piling rig 

(e.g. IHC Noise Mitigation System). Such mitigation should be considered as a 

primary means of reducing the potential acoustic impact of pile driving operations 

and UXO clearance activities. 

 

6.4. Generally, the limits for bubble curtains are wave heights of 3m for operation and 

5m for survival, in addition to wind speed of and above 30 m/s and currents of 

approximately 1.5 m/s. Based on the conditions at Hornsea Three as described in 

chapter 1 – Marine Processes, the MMO consider that the use of bubble curtains 

would be feasible to mitigate potential underwater noise impacts. 

 

6.5. The subsea noise technical report predicts PTS impact ranges of up to 1.5 km 

(based on 5,000 kJ hammer energy for monopiles) for low-frequency cetaceans 

(Table 5.5). This is based on the cumulative SEL, for a fleeing receptor. For high-

frequency cetaceans, PTS effect ranges are predicted to occur out to 1.2 km (for pin 

pile installation based on a hammer energy of 2,500 kJ). This is also based on the 

cumulative SEL for a fleeing receptor. The MMO therefore recommend that 

appropriate mitigation should be employed to cover such distances and reduce 

underwater noise impacts. 

 

Minor comments: 

 

6.6. Auditory injury - Section 4.11.1.15: The US National Oceanic and Atmospheric 

Administration (NOAA) thresholds are indeed based on a dual criteria approach, 

and the first metric is pressure based. However, this metric as described is based 

on the zero-to-peak sound pressure level, as explicitly defined in the guidance, not 

the peak-to-peak sound pressure level. The MMO recommends that this error is 

corrected. 
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Volume 4 – 3.1 – Subsea Noise Technical Report:  

 

6.7. Table 2.2, Table 5.4 (provided for reference below) and section 5.1.3.7: It is 

appropriate that source levels have been provided as this follows best practice. 

However, for impact piling, the MMO recommends that the predicted source levels 

(for both hammer energies) should be expressed both as SPLpeak and single-pulse 

SEL (only the SPLpeak has been provided in the assessment), for comparison with 

the dual criteria. Furthermore, Figures 5.3 to 5.10 show contour plots of the 

modelled unweighted single-strike Sound Exposure noise levels. This point was 

previously raised in the Evidence Working Group process to the Hornsea Three 

project team in September 2017 and should be revised. 

 

 
6.8. The MMO notes that a fleeing animal model has been used for both marine 

mammals (section 3.2.2.5) and fish (section 3.2.2.8). For marine mammals, 

scientific evidence of displacement suggests it is not unreasonable for the 

cumulative Sound Exposure Level (SEL) to be calculated based on a fleeing animal 

exposure model where, as the animal moves away from the sound source, it is 

exposed to a progressively reducing noise level, e.g. as defined in Lepper et al. 

(2012). However, the MMO is not aware of scientific evidence which would support 

fleeing in fish. As such, further evidence should be provided, or alternatively the 

effects on fish should be modelled for stationary animals.  

 

6.9. Section 6 focuses on the assessment of operational noise.  

 

Section 6.3.1.5: The operational source levels (as SPLRMS) for the three sites are 

given in Table 6.2 (Cheesman, 2016), with estimated source levels for Hornsea 

Three given in the bottom three rows. To predict the operational noise emission at 

Hornsea Three, the noise level sampled at each of the sites have been taken, and 

then a linear correction factor has been added to scale up the source levels (Figure 

6.1). A linear fit has been chosen to give a worst case estimate due to the lack of 

available data for larger turbines, and is likely to significantly overestimate the noise 
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output from the largest turbines relative to the smaller ones where empirical data is 

available.  

 

The MMO requests further explanation as to why the linear fit is considered to give a 

worst-case estimate, as shown in Figure 6.1 below. 

 
6.10. Section 6.3.1.6: These predicted levels were extrapolated as SELcum values and 

adjusted for the criteria given in NMFS (2016) and Popper et al. (2014). The MMO 

notes that these studies give alternative criteria for non-impulsive and continuous 

noise. Operational noise is considered continuous noise.  

 

6.11. The MMO recommends that the report should explain what is meant by 

‘extrapolation’ here. Furthermore, the Popper et al. (2014) criteria for continuous 

sources are based on the SPL rms metric.  

 

Observations: 

 

6.12. Section 4.11.1.175: The MMO support that a detailed assessment of Unexploded 

Ordnance (UXO) would be made as part of a future licence application once it is 

known whether UXO detonation is required, where, and what size UXO are that 

require detonation. As part of this, information on the depth of the UXO and current 

speed should be provided. This will aid in the determination of any EPS license that 
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may be required. The MMO also agree that a sensible approach will be to conduct a 

separate, new impact assessment for decommissioning closer to the time of 

decommissioning. 

 

6.13. The impact ranges for PTS and TTS in the tables, though very similar, do not 

always exactly match those given in the Subsea Noise Technical Report, as shown 

in the comparison table below. The MMO requests that this is corrected. For 

example, Table 4.22 shows the harbour porpoise PTS impact ranges (m) for 

locations Hornsea Three NW and HVAC S for the maximum design and most likely 

piling scenarios for both monopiles and pin piles:  

 

Extract from Table 4.22 showing impact ranges, compared to those provided 

in the Subsea Noise Technical Report 

 Max range  

 Monopile (5,000 kJ)  
 

Pin pile (2,500 kJ)  

Hornsea Three NW  

202 SPLzp dB re 1 μPa  

395  273  Marine Mammal chapter  

 400  270  Subsea Noise Technical Report  

 

7. In Principle Monitoring Plan 

 

7.1. Coastal Processes  

As identified for Hornsea Project Two, potential impacts have been identified on 

sediment transport in the nearshore zone where the export cable is brought ashore 

at, in this instance, Weybourne. As the degree of cable protection required in the 

sub-tidal area has not yet been identified, the MMO suggest that the bathymetry 

monitoring conditions for the less than 20m contour should be transferred to 

Hornsea Three. 

7.2. Benthic Ecology 

 

The pre-construction monitoring proposed within the Array area is only set up to 

determine the location of any reef features for micro-siting purposes. Benthic 

monitoring has not been proposed to assess the operational impacts from the 

introduction of 300 wind turbine foundations on the habitats and species within and 

outside the array. Whilst the MMO recognise that broad scale monitoring is not 

appropriate, targeted monitoring should be undertaken (pre- and post-construction) 

to monitor the secondary impacts within the Array area, outside the array area and 

at suitable reference sites.  It is still unclear what the impacts of such large-scale 
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wind farms are on the marine environment, therefore the MMO strongly advise 

including temporal targeted (but not only limited to habitats of conservation 

importance) monitoring. 

 

7.3. Monitoring of the cable route is proposed only to determine the success of sensitive 

cable protection measures within the Wash and North Norfolk Coast SAC, the North 

Norfolk Sandbanks and Saturn Reef SAC and the MCZ. The MMO recommends 

that further monitoring should be proposed to determine the impacts of sand wave 

clearance and boulder clearance on the integrity of the features present within the 

SACs/MCZ.  

 

 

 

Yours Sincerely 

 

Laura Opel 

Marine Licensing Case Officer 

 

D +44 (0)20822 57690 

E  laura.opel@marinemanagement.org.uk  
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